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L o w  b i d  was improperly r e j e c t e d  as 
n o n r e s p o n s i v e  f o r  f a i l u r e  to  acknowledge  
mater ia l  amendment b e c a u s e  o n l y  r e a s o n a b l e  
c o n s t r u c t i o n  of b i d  i n d i c a t e s  t h a t  b i d d e r  
was aware of amendment and  i n t e n d e d  t o  
perform i ts  terms. 

S L D  M e c h a n i c a l  C o n t r a c t o r s  ( S & D )  p r o t e s t s  t h e  Defense  
E l e c t r o n i c s  S u p p l y  C e n t e r ,  D e f e n s e  L o g i s t i c s  Agency (DLA), 
r e j e c t i o n  of i ts  low b i d  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  DLA910-82-B-5296, f o r  c o n s t r u c t i o n  work. 

W e  s u s t a i n  t h e  p ro tes t .  

The I F B  o r i g i n a l l y  set  a J u l y  23, 1982 ,  b i d  o p e n i n g  
da t e .  Amendment N o .  POOOO1, i s s u e d  J u l y  23 ,  1982,  e x t e n d e d  
t h e  b i d  o p e n i n g  d a t e  t o  Augus t  1 3 ,  1982.  Amendment 
N o .  P00002, i s s u e d  Augus t  11, 1982 ,  f u r t h e r  e x t e n d e d  b i d  
o p e n i n g  t o  Sep tember  3 ,  1 9 8 2 ,  and i t  n o t i f i e d  b i d d e r s  t h a t  
c h a n g e s  would o c c u r  i n  t h e  d r a w i n g s  and  s p e c i f i c a t i o n s  i n  
t h e  near f u t u r e .  T h e s e  c h a n g e s  were a c c o m p l i s h e d  i n  amend- 
ment  N o .  P00003, i s s u e d  Augus t  2 0 ,  1 9 8 2 . . -  The m a t e r i a l i t y  of 
t h e  c h a n g e s  h a s  n o t  b e e n  q u e s t i o n e d .  

A c c o r d i n g  t o  t h e  b i d  a b s t r a c t ,  S&D s u b m i t t e d  t w o  b i d s ,  
t h e  lowest r e c e i v e d .  One b i d ,  d a t e d  J u l y  23,  1982 ,  for 
$48,898,  c o n t a i n e d  a copy o f  amendment N o .  POOOOl, s i g n e d  o n  
July 2 6 ,  1983.  The o t h e r  b i d ,  d a t e d  Sep tember  3 ,  1982 ,  fo r  
$53 ,768 ,  c o n t a i n e d  t h e  f o l l o w i n g  e n t r i e s  i n  t h e  rece ip t  of 
amendments s e c t i o n :  

'Amendment N o .  1 - 
8-11-82 - Date 

Amendment N o .  2 
Date 8-20-82" 

/ 

, -+ 

The c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  t h a t  t h e  Sep tember  3 
b i d  w a s  a r e v i s e d  b i d  which  e f f e c t i v e l y  r e v o k e d  t h e  lower 
July 23 b i d .  Even i f  t h i s  were n o t  t h e  case, t h e  contract-  
i n g  o f f i c e r  r e j e c t e d  t h e  J u l y  23 b i d  f o r  f a i l u r e  t o  
acknowledge  t h e  l a t e r - i s s u e d  anendment  No . P00003. 
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The Sep tember  3 b i d  was a l so  rejected f o r  f a i l u r e  t o  
acknowledge  amendment N o .  P00003. Because S&D e x p l i c i t l y  
r e f e r e n c e d  amendments Nos. P O O O O l  and PO0002 w i t h  t h e  cor- 
r e s p o n d i n g  i s s u a n c e  d a t e s  f o r  amendments Nos. PO0002 and 
P00003, t h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  t h e  b i d  was 
ambiguous ;  i f  t h e  da t e s  a re  d i s r e g a r d e d ,  o n l y  amendments 
N o s .  P O O O O l  and PO0002 are acknowledged ,  w h i l e  i f  t h e  amend- 
ment  numbers  a r e  d i s r e g a r d e d ,  acknowledgment o f  amendment 
N o .  PO0003 c o u l d  b e  i n f e r r e d .  T h e r e f o r e ,  a p p l y i n g  o u r  d e c i -  
s i o n s  t h a t ,  w h e r e  a b i d  is s u b j e c t  t o  t w o  r e a s o n a h l e  i n t e r -  
p r e t a t i o n s ,  u n d e r  o n e  of which  i t  is r e s p o n s i v e  and t h e  
o t h e r  n o n r e s p o n s i v e ,  a b i d  m u s t  be r e j e c t e d  a s  nonrespon-  
s i v e ,  DLA a r g u e s  t h a t  r e j e c t i o n  was p r o p e r .  - S e e  S i n g l e t o n  
C o n t r a c t i n g  Corp., B-202646, August  4 ,  1981 ,  81-2 CPD 90 .  
DLA f i n a l l y  c o n c l u d e d  t h a t  t h e  p r ice  i n c r e a s e  i n  t h e  
September 3 o v e r  t h e  J u l y  2 3  b i d  d i d  n o t  c l e a r l y  i n d i c a t e  a n  
acknowledgment  of amendment N o .  P00003, b e c a u s e  t h e  p r i c e  
i n c r e a s e  c o u l d  be t h e  r e s u l t  of numerous o t h e r  f a c t o r s ,  s u c h  
as i n c r e a s e s  i n  labor and  mater ia l  costs ,  r e g a r d l e s s  of any  
i n c r e a s e d  s p e c i f i c a t i o n  r e q u i r e m e n t s .  

SLD a r g u e s  t h a t  amendment N o .  PO0003 was acknowledged 
by t h e  correct da t e  which  a p p e a r e d  o n  t h e  September  3 b i d  
and by t h e  p r i c e  i n c r e a s e  o v e r  t h e  h i d  o r i g i n a l l y  s u b m i t t e d  
to DLA on  J u l y  23, 1982.  

G e n e r a l l y ,  t h e  f a i l u r e  o f  a b i d d e r ,  pr ior  t o  b i d  
o p e n i n g ,  t o  acknowledge t h e  r e c e i p t  o f  a material  amendment 
or t o  d e m o n s t r a t e  c l e a r l y  a n  o b l i g a t i o n  t o  p e r f o r m  t h e  
amendment 's  r e q u i r e m e n t s  r e n d e r s  t h e  h i d  n o n r e s p o n s i v e .  
The b a s i s  f o r  t h i s  r u l e  i s  t h a t  a c c e p t a n c e  o f  a b i d  which  
d i s r e g a r d s  a mater ia l  p r o v i s i o n  o f  a n  i n v i t a t i o n ,  as 
amended, would be p r e j u d i c i a l  t o  o t h e r  b i d d e r s ;  c l a r i f i c a -  
t i o n  of t h e  h i d  a f t e r  b i d  o p e n i n g  would p e r m i t  t h e  b i d d e r  t o  
become e l i g i b l e  for award b y  f u r n i s h i n g  e x t r a n e o u s  e v i d e n c e  
t h a t  t h e  amendment had been  c o n s i d e r e d ,  o r  t o  a v o i d  award by 
r e m a i n i n g  s i l e n t .  S i n g l e t o n  C o n t r a c t i n g  Corp.,  s u p r a .  

s h o u l d  n o t  have  heen  re jected.  We do n o t  a g r e e  w i t h  t h e  
a g e n c y ' s  v iew t h a t  t he re  are two r e a s o n a b l e  i n t e r p r e t a t i o n s  
of t h e  S&D b i d ,  r e s u l t i n g  i n  a f a t a l  a m b i g u i t y .  R a t h e r ,  w e  
f i n d  o n l y  one  r e a s o n a b l e  i n t e r p r e t a t i o n - - S & D ' s  knowledge of 
and  t h e  r e q u i s i t e  i n t e n t i o n  t o  be bound by t h e  p r o v i s i o n s  of  
amendment N o .  P00003. While  w e  r e c o g n i z e  t h a t  DLA's a r g u -  
men t s  for a second r e a s o n a b l e  i n t e r p r e t a t i o n  are p l a u s i b l e ,  
t h e o r e t i c a l l y ,  t h a t  i n t e r p r e t a t i o n  is u n r e a s o n a b l e  t a k i n g  
i n t o  a c c o u n t  S&D's b i d d i n g  p a t t e r n .  

Based o n  t h e  f o l l o w i n g ,  w e  c o n c l u d e  t h a t  t h e  S & D  b i d  

I n  o u r  v iew,  S&D d i d  n o t  s u h m i t  two s e p a r a t e  b i d s .  
I n s t e a d ,  S&D d i d  n o t h i n g  more t h a n  s u b m i t  one  bicl and a 
m o d i f i c a t i o n  t o  t h a t  h i d .  A t  t h e  September  3 h i d  o p e n i n g ,  



E-209535 3 

DLA had t h e  J u l y  23  b i d ,  a n  acknowledgment  of amendment 
No. P O O O O l  d a t e d  J u l y  26 ,  1982 ,  and  t h e  Sep tember  3 b i d  
m o d i f i c a t i o n  acknowledg ing  amendments Nos. P O O O O l  and 
P00002,  b u t  w i t h  t h e  e x a c t  d a t e s  of amendments N o .  PO0002 
and  P00003. T h a t  m o d i f i c a t i o n  was a t  a n  i n c r e a s e  i n  price 
over t h e  J u l y  23  b i d  and  s p e c i f i c a l l y  r e f e r e n c e d  t h e  
mater ia l  amendment ' s  date.  Given  t h e  f a c t  t h a t  amendment 
No. P O O O O l  had a l r e a d y  b e e n  acknowledged ,  i t  is c l ea r  t o  u s  
t h a t  t h e  b i d  e v i d e n c e s  a n  o b v i o u s  i n c o r r e c t  d e s i g n a t i o n  i n  
t h e  amendment numbers i n  t h e  Sep tember  23 m o d i f i c a t i o n .  

W e  f i n d  t h a t  - S i n g l e t o n  -----r'- C o n t r a c t i n g C o r p . ,  __r 1-1_ s u p r a ,  
p r i n c i p a l l y  r e l i e d  upon by  DLA, r s T c t t l n g u l s h a b l e .  T h e r e ,  
u n l i k e  h e r e ,  t h e  b i d  c o u l d  r e a s o n a b l y  have  been  i n t e r p r e t e d  
as b e i n g  s u b m i t t e d  w i t h  no  knowledge of a mater ia l  
amendment. 

By l e t t e r  o f  t o d a y ,  w e  recommend t h a t  DLA t e r m i n a t e  t h e  
c o n t r a c t  awarded  to Staco,  I n c . ,  t h e  n e x t  low b i d d e r  a t  
$55 ,990 ,  f o r  t h e  c o n v e n i e n c e  of t h e  Government and  award  to  
S & D  fo r  $53,768 b a s e d  on t h e  Sep tember  3 b i d  m o d i f i c a t i o n .  
I n  t h i s  r e g a r d ,  w h i l e  t h e  c o n t r a c t  was awarded o n  Sep tember  
20, 1 9 8 2 ,  n o t i c e  to p r o c e e d  is  s c h e d u l e d  f o r  i s s u a n c e  on or 
a b o u t  A p r i l  1 5 ,  1983.  

S i n c e  o u r  d e c i s i o n  c o n t a i n s  a recommendat ion  f o r  
c o r r e c t i v e  a c t i o n ,  w e  h a v e  f u r n i s h e d  copies  t o  t h e  c o n g r e s -  
s i o n a l  committees r e f e r e n c e d  i n  s e c t i o n  236 of t h e  Legisla- 
t i v e  R e o r g a n i z a t i o n  A c t  of 1 9 7 0 ,  3 1  U.S.C. § 720 ( f o r m e r l y  
31 U.S.C. § 1176 (197611 ,  which  r e q u i r e s  t h e  s u b m i s s i o n  o f  
w r i t t e n  s t a t e m e n t s  by  t h e  a g e n c y  to  t h o s e '  committees con- 
c e r n i n g  t h e  a c t i o n  t a k e n  w i t h  respect to  our  recommendat ion .  
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